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Introduction 
 
Action against Medical Accidents (AvMA) is the national charity for patient safety and justice. 
AvMA specialises in providing independent advice and support to people affected by medical 
accidents both in the private sector and the NHS. It has acquired a vast amount of 
experience in helping people navigate complaints procedures. AvMA has consistently 
argued for better and more consistent compalints processes in the private sector, and is 
pleased to offer its views on this consultation. AvMA welcomes the development of the 
Independent Sector Complaints Adjudication Service, but does have some concerns over 
the Code of Practice as currently drafted. We have set these out below under the 
consultation questions 
 
1. Is it clear what the underlying principles are?  
 

Generally yes, but we believe more clarity is required over how the code relates to 
complaints about NHS treatment provided by an ISCAS member on behalf of the NHS, 
and to potential or actual clinical negligence claims. We believe that any NHS complaint 
needs to be dealt with in accordance with the NHS complaints procedure and NHS in 
the private sector need to be given information about the NHS complaints procedure 
and their rights within it, including information about the Independent Complaints 
Advocacy Service (ICAS), from the outset. Issues relating to clinical negligence are set 
out under our answer to question 5. We would also like to see stronger emphasis of the 
need for members to: 
 
-  take a positive view of the role of complaints in identifying issues for service 
 improvement and patient safety 
-   to investigate objectively rather than seek to defend the organisation or its workforce 

  
 
2. Will a complainant know what to expect of an ISCAS member? Or Is there 

anything that a complainant should reasonably expect of an ISCAS member that 
we haven’t covered?   

 
The information about members’ complaints procedures should be required to inform 
complainants of where they can access specialist independent advice and support with 
regard to their complaint. This is a well-established need in the NHS procedure and our 
experience is that complainants in the private sector are as much if not more in need of 
such help if they are not to be over daunted by the process and are empowered in it. 
Consideration should be given to ISCAS / its members funding the availability of such 
advice for complainants under the scheme, at least at stages two and three of the 
process. 
 
Amongst possible the actions / outcomes from the complaint investigation or 
adjudication, disciplinary action or referral to the appropriate health professional 
regulator should be included where appropriate.  

 
3. Will an ISCAS member have clear standards to follow from the Code?  
 
 If these suggestions are adopted we believe the standards are reasonable. 
  



 
4. Are the timescales reasonable? 
 

a. Page 6, section 12 offers 3 options regarding escalating a complaint from stage 
 1 to stage 2, because we have not included this previously.  
 
We believe six months is a reasonable period for a complainant to have for escalating 
from stage 2 to stage 3. This would also make your standard more consistent with the 
NHS procedure. 

 
5. Does the Code explain sufficiently how issues of clinical negligence relate to the 
 complaint process?  
 

No. The wording of the current draft seems to imply that the complaints procedure will 
not normally be followed if the complainant intends to or has started legal action with 
respect to clinical negligence. This would be illogical and unfair, given that it is accepted 
that the complaints process is not designed to provide compensation, and the legal 
process can not investigate issues about quality of service and safety or provide the 
other remedies available under the complaints procedure. This would also make the 
ISCAS approach inconsistent with the NHS procedure, where the default position is that 
a complaint will be fully investigated, notwithstanding whether there is a potential or 
actual legal action. 
 
We have concerns about the wording about “gestures of goodwill payments” being in 
“full and final settlement” of the complaint. We think it is reasonable for the finding of an  
adjudication overall to bring the complaints procedure to an end, but this wording 
applied to  
 
the goodwill payments potentially confuses matters. Even if not intended, the use of the  
word ‘settlement’  potentially implies that the receipt of a goodwill payment means that 
the complainant is forfeiting their right to seek compensation through legal action.  
 
We welcome the guidance about advising complainants with a potential clinical 
negligence claim to seek legal advice. We would suggest that AvMA’s details are given 
as a point of initial advice on this and referral to a specialist clinical negligence solicitor 
where appropriate. 
 

6. Are the reasons for declining a complaint for stage 3 adjudication reasonable?  
 

We have concerns about the current wording. For example: 
 
“The ISCAS member has genuine and reasonable grounds for considering that the 
complaint can be resolved locally and takes active steps to achieve this”.  
 
The complaint should be accepted for adjudication unless the member has not had the 
opportunity to investigate and respond in stages 2 and 3. It should not be possible for 
the member to avoid adjudication or prolong the process. 
 
“In exceptional circumstances a reasonable and acceptable request has been made by 
the ISCAS member hospital or clinic that the case should be deemed closed at stage 2 
and not proceed to stage 3” 
 
The adjudicator should make an objective decision independently based on the 
information before them about the complaint, the member’s response at stage 1 and 2, 



and the complainant’s reasons for remaining dissatisfaction. There should be no scope 
for special pleading by the member organisation. 
 
“It is reasonable to consider that the complaint is vexatious” 
 
The adjudicator should restrict themselves to objective decisions about whether there 
are grounds not to accept a complaint for adjudication. See comments on ‘vexatious’ 
complaints below. 

 
7. Do you agree with the approach by which ISCAS will deal with issues of non-
 compliance with the Code?  
 

We believe that in addition, ISCAS should refer any examples of members failing to 
comply to the Care Quality Commission, as this represents a potential breach of the 
conditions of licensing with the CQC. 

 
8. What do you think of the arrangements for managing a complaint about ISCAS? 
 
 These seem reasonable. 
 
9. Do you think it is appropriate that we include how to deal with abusive or 
 vexatious complaints?  
 

The emphasis should be on dealing with every complaint objectively and avoiding 
subjective judgements about people’s motives or ways of expressing themselves, or 
applying labels such as ‘vexatious’.  We suggest that if a member organisation follows 
the rest of the code correctly and the so-called ‘vexatious’ complaint is referred to an 
adjudicator, the adjudicator would be able to turn down adjudication on the basis of 
objective criteria. We agree that in very rare and exceptional circumstances (for 
example in cases of extreme abusive behaviour or threats of violence)  it may be 
necessary to bring stage 1 or 2 to a close, however the member should have to 
evidence exactly why they feel that is warranted and this to be subject to a decision by 
the adjudicator as to whether to hold an adjudication if requested. 

 


